ARGUMENTS USED BY THE ATTORNEY-GENERAL IN RESPONSE TO CRITICISMS OF THE LEGISLATION TO ALLOW 
ROUTINE STRIP SEARCHING

The following rebuts the arguments used by the Attorney-General in the debate on legislation introducing routine strip searching (Hansard, 27 August 2008 at http://www.hansard.act.gov.au/hansard/2008/pdfs/P080827.pdf p. P3822 ff). 

The measure is necessary “to ensure the safety and security of detainees, corrections officers and visitors to ACT correctional centres” by keeping contraband out of prisons

· Strip searching an ineffective means of keeping its main target, illicit drugs, out of prisons. 

· Out of 41,728 strip searches carried out over three years at the Brisbane Women’s Correctional Centre there were only two instances of an unspecified drug being found. Over a 27 month period 35,288 searches at the Dame Phyllis Frost Centre in Victoria produced only 20 items of unspecified contraband.

· In spite of that intense effort, the presence of illicit drug use is still significantly high in both Queensland and Victorian women’s prisons. 

· The same applies to Australian prisons generally where strip searching is a feature. According to the recently published National Corrections Drug Strategy: “approximately 60% of offenders report drug use on at least one occasion during their current term of imprisonment. Around 33% of people who inject drugs continue to inject drugs in prison. A smaller percentage of people also begin using drugs and injecting drugs for the first time when in prison.” 

· Other forms of searching are available to pick up larger or metallic items. Searches available under the Corrections Management Act 2007 include frisk searching involving quickly running the hands over the person’s outer garments, “requiring the person to remove the person’s overcoat, coat or jacket and any gloves, shoes or hat” (and ordinary search) and passing a portable electronic or other device over a person.

· Even if strip searching does deter detainees smuggling drugs and other small, non-metallic items on their bodies, the harm that it produces (see below) is disproportionate to the harm sought to be avoided which already occurs at a substantial level in prisons in spite of intensive strip searching. 

Strip searching is an interim measure pending the introduction of X-ray scanning; it will occur “in the interim period when it is not possible to use the SOTER x-ray body scanner”.

· A SOTER x-ray body scanner that was been trialed in late 2006 and early 2007 has yet to be approved by the ACT Radiation Council and, because of the risk of radiation injury, may not be approved for use at the frequency required or for women. 

· The delay of the Radiation Council in approving the continuing use of the scanner and what appears to be the absence of its approval for similar purposes in other jurisdictions reinforces concerns about the capacity of the body scanner to do away with strip searching.
· During the trial the ACT Radiation Council specified that the equipment was not to be used on females. Women were excluded from the trial out of concern for radiation injury to foetuses and unfertilized ova. 

· Men were permitted to be exposed no more than 20 times a month. On this basis, even for men the equipment would reduce merely by about a half the frequency of strip searching. 

It is not legitimate – “hypocritical” - to object to routine strip searching now in the light of the fact that it had long been practised without objection in the ACT remand centre: “I find it a little bit hypocritical for those who are now critical of this bill to have been silent for the past two decades when this power was exercised routinely and was a standard part of the law here in the ACT.”

· Delay in objecting to a harmful and abusive practice can be no justification for the continuation of that practice.

· Acceptance of the Attorney-General’s argument would have justified the continuation of slavery or of sexual abuse on the ground that no one had drawn the attention of the slave master or perpetrator to the fact that his conduct was wrong.

· In fact voices have been raised against the harms of strip searching including:

· The ACT Women and Prison Group and similar organisations such as Sisters Inside in Brisbane (http://www.sistersinside.com.au) have been long been raising objections to the practice;

· The ACT Human Rights Commission in its human rights audit of ACT correctional facilities of July 2007 (http://www.hrc.act.gov.au/assets/docs/Corrections%20Audit%202007.pdf) reported that “many detainees . . . found strip-searches to be inherently degrading” and that the European Court had “found routine strip-searching to violate the prohibition on torture and cruel, inhuman or degrading treatment or punishment.”

· The ACT Community Coalition on Corrections, in its study, Healthy or harmful? Mental health and the operational regime of the new ACT prison launched in April 2008 (http://correctionscoalitionact.org.au) included the following findings on strip searching: 

· Strip searching is common in prisons including ACT remand centres and would continue at a significant level even with the permanent introduction of body scanning.

· Frequent use of scanners gives rise to radiation concerns.

· Strip searching is psychologically damaging. It is degrading and destructive of self worth for anyone, male or female, and particularly for a vulnerable prison population in poor mental health.

· It is a practice of the gravest concern for women. An overwhelming number of women in prison have been traumatised by sexual abuse. Strip searches serve to perpetuate and intensify that.

· The damaging regime of strip searching flows from a perception of security and community expectations to keep drugs out rather than promotion of the well-being of detainees. 

The Government’s duty of care towards detainees obliges it to carry out strip searching as a measure necessary to prevent self harm of detainees from items they may secrete on themselves. “The territory has a duty of care for incarcerated persons, and it has a duty of care to ensure, for example, that they do not self-harm when they are in prison.”

· The Government undoubtedly has a duty of care to those it detains. 

· It is not fulfilling that duty by exposing them to a harmful and degrading practice that the Attorney-General himself has described in the following terms:  

“We are aware of the humiliating nature of a strip search; we are aware of the intrusiveness; we are aware of the psychological impact that it can have on a detainee who is regularly subjected to such a search.”

· It is clear from a study of the ACT Coalition on Corrections that the Government is failing in its duty of care to prisoners if the operational regime of the prison involves stressful and abusive practices like strip searching that cause or aggravate mental ill-health in the vulnerable and disadvantaged prison population (http://www.hrc.act.gov.au/assets/docs/Corrections%20Audit%202007.pdf).

· A considerable number of prisoners are predisposed to suicide because of mental illness, substance misuse or both. The infliction of further psychological harm upon them which strip searching involves, increases the likelihood that they will self harm at the first available opportunity. Often this is not until release when away from the surveillance of the prison environment. 

· The initial adjustment period after release from prison is a time of extreme vulnerability to suicide, particularly for men. 

· Abusive practices like strip searching and physical measures like seclusion taken to prevent self harm within prisons often harm the mental health of those subject to these practices thus making suicide more likely when those physical safeguards are not present.
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