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The change in the law 

On Wednesday 27 August 2008 the Legislative Assembly passed the Corrections Management Amendment Act 2008 which amended the Corrections Management Act 2007 to permit the chief executive to order a strip search if he or she “believes on reasonable grounds that it is prudent to search the detainee for a seizeable item that may be concealed on or in the detainee” (s. 113C).

S. 113 of the unamended Corrections Management Act 2007 (http://www.legislation.act.gov.au/a/2007-15/default.asp) had permitted strip searching “only if the chief executive suspects, on reasonable grounds, that the detainee has something concealed on the detainee”. That ground is repeated in the amending legislation so that the former restrict ground exists side by side with the additional ground.

The Attorney-General presented the amending legislation to the Legislative Assembly on 21 August 2008 (http://www.legislation.act.gov.au/b/db_33086/default.asp). It was debated and passed on 27 August by a vote of 15 to one (Dr Foskey of the Greens) (http://www.hansard.act.gov.au/hansard/2008/pdfs/P080827.pdf). 

Why the Government proposed the amendment?

The ACT Ombudsman’s office raised concerns that the routine strip-searching practices of Corrections (see below) were not authorised by the Corrections Management Act 2007 enacted last year. The amending legislation was designed to reinstate the position that existed before the 2007 Act. Pending the amending legislation the ACT Corrective Services had limited strip searches to situations where there is a belief that a particular detainee has concealed an item. 

The other reason that the Government gave for the amendment was that the ACT Radiation Council had not yet given permanent approval for the use of the SOTER X-ray body scanner which the Government hopes would obviate the need for strip searching (see below). 

What strip searching involves

“After having her clothes inspected, a prisoner is told to open her mouth for inspection, run her fingers through her hair, lift up both arms for inspection, as well as to spread her fingers and lift her breasts for inspection. She is then asked to turn her back to the officers, lift up one leg at a time and wriggle her toes to dislodge any hidden material. Finally, she must spread her legs and bend over for a vaginal and anal inspection. If an inmate is menstruating she may be required to take out her tampon and show it to the guards before placing it in a bag and being issued a new one.”

According to the ACT Human Rights Commission in its 2007 Audit of Remand facilities:

“The procedures describe an invasive procedure where all clothing is removed (although the person is now to be half-clothed at all times), the mouth is checked, including under the tongue, the detainee has to run their hands through their hair and to pull their ears forward, to lift genitals or breasts, present the soles of their feet for inspection, and finally to squat and cough.”
 

The Corrections Management Act 2007 provides that strip searches must be carried out by corrections officers of the “same sex as the detainee” (s. 114).

The frequency of routine strip searching

The Human Rights Commission Audit has documented the practice or routine strip searching in the ACT which it seems will be reinstated by the amending legislation. “Detainees,” the Commission wrote, “are  . . . subjected to numerous strip-searches. If regularly visited, for example, it would be possible that a detainee could be subjected to ten strip-searches a week. Five visits in one week would involve ten strip-searches – one before each visit, and one afterwards. Three visits in one week, a court attendance and a cell search would involve nine strip-searches. Detainees who were receiving regular visits from family members said they were strip-searched several times each week.” (ibid. p. 43). Prisoners at high risk of self harm “are to be strip-searched every night before they are locked in their cell” (ibid. p. 82). Taking of urine samples for drug testing, which occurs on a routine, random and compulsory basis, involves further stripping. “The detainee is strip-searched and then has to urinate, in the presence of two officers” (ibid. p. 46).
The SOTER X-ray body scanner

The Government emphasises that strip searching as authorised by the amending legislation is only an interim measure pending approval by the ACT Radiation Council of a SOTER X-ray body scanner:

“The bill I am introducing today ensure the safety and security of detainees, correctional officers and visitors at the AMC [Alexander Maconochie Centre] in the interim period when it will not be possible to use the Soto x-ray body scanner.”

Corrections undertook a trial of a SOTER RS X-Ray Body Scanner in “late 2006 and early 2007” For that trial the ACT Radiation Council specified that the equipment was not to be used on females. Women were excluded from the trial out of concern for radiation injury to foetuses and unfertilized ova. Men were permitted to be exposed no more than 20 times a month.
 On this basis, even for men the equipment would reduce merely by about a half the frequency of strip searching. The Corrections Coalition understands that there is medical concern about the extent of radiation exposure from the scanning, meaning that it is unlikely that permanent installation of the equipment will ever do away with a continuing need for frequent strip searching. The delay of the Radiation Council in approving the continuing use of the scanner reinforces concerns about the capacity of the body scanner to do away with strip searching.

Why the Government believes strip routine searching is necessary

In its response to the Human Rights Commission’s audit of remand facilities, the Government has stated that “The strip search of prisoners on a random or targeted basis is an integral part of maintaining appropriate levels of safety and security.”

The ineffectiveness of strip searching in preventing the introduction of contraband into prisons 

According to records obtained by Sisters Inside under the Queensland freedom of information legislation out of 41,728 strip searches carried out over three years at the Brisbane Women’s Correctional Centre “there were only two instances of an unspecified drug being found.”
 This led to only two discoveries of illicit drugs. Anna Bogdanic of Monash University reports that over a 27 month period 35,288 searches at the Dame Phyllis Frost Centre in Victoria produced only 20 items of unspecified contraband.
 

Bogdanic observes that, in spite of that intense effort, “the presence of illicit drug use is still significantly high in both Queensland and Victorian women’s prisons”. The recently published National Corrections Drug Strategy concedes as much nationally:

“approximately 60% of offenders report drug use on at least one occasion during their current term of imprisonment. Around 33% of people who inject drugs continue to inject drugs in prison. A smaller percentage of people also begin using drugs and injecting drugs for the first time when in prison.”

The effects of strip searching

The severe impact on women of strip searching has been described in the following terms by Anti-Discrimination Commission Queensland:

“Being compulsorily required to strip-search in front of prison officers is a demeaning and humiliating experience for any human being, male or female. Even if a strip-search is conducted in a totally professional and impersonal manner, the humiliation is compounded by the fact that prisoners then have to be supervised and relate on a daily basis with prison officers who have observed them in a naked and vulnerable state. In our western society where public nakedness is far removed from the accepted norm, this immediately reduces the dignity of any relationship between the prison guard and prisoner.

“However, for a woman who has been sexually abused, strip-searching can be more than a humiliating and undignified experience. In some instances, it can re-traumatise women who have already been greatly traumatised by childhood or adult sexual abuse. The vast majority of [p. 73] female prisoners who spoke to the ADCQ said strip-searching diminished their self-esteem as human beings and greatly emphasised feelings of vulnerability and worthlessness. Strip searching can greatly undermine the best attempts being made by prison authorities to rehabilitate women prisoners, through programs and counselling to rebuild self-esteem, cognitive and assertiveness skills.”

A reviews literature by Bogdanic
 indicates that many women subjected to strip searching experience it as akin to rape. This is so with respect to: 

· Anger, depression, anxiety and self-blame;

· Flashbacks and nightmares;

· Helplessness and loss of control;

· Sexual dysfunctions;

· Violence and self-harm; and

· Alcohol and illicit drug use.

What the Government says about the effects of strip searching

In debate on the Bill the Attorney-General (Corbell) stated on 27 August:

“We are aware of the humiliating nature of a strip search; we are aware of the intrusiveness; we are aware of the psychological impact that it can have on a detainee who is regularly subjected to such a search.”

The particular vulnerability of female detainees

Women in prison are a vulnerable population. Typically they have a history of sexual abuse and mental illness. 

A Queensland survey revealed that “a high number of female prisoners report sexual abuse prior to the age of 16 years (37%). An even higher number reported some form of non-consensual sexual activity (42.5%). In a number of cases, the abuse occurred before the age of 10 years (35%). More than a third of these abused women were subjected to multiple episodes of attempted or completed intercourse before the age of 10. Among the women who had been sexually abused, the abuse continued in some cases for more than five years. By contrast in the greater population, 8.8% of Queensland women aged 18 or more report being the victim of rape or sexual assault.”

On reception in NSW, 78.2% of men and 90.1% of women have a psychiatric condition.

Strip searching deterring family contact

Strip searching deters family visits thus undermining a key reason for having an ACT prison. The Chief Minister has stated that for the local prison this would mean that: “Prisoners will have greater accessibility to, and interaction with, family and other supports to assist in their rehabilitation and to maintain family unity.”

“A number of women, including those serving long sentences, told the [Anti-Discrimination Commission Queensland] they elected not to have contact visits at all because of their strong objections to being strip-searched. This is almost an impossible choice for women with children, who, in their attempts to maintain their relationships with their families, must have contact visits.”

Families and friends are themselves deterred from visiting when they realise the consequences for the person they visit.

Strip searching intensifies drug problems

Strip searching is intended to protect detainees from drugs yet it is likely to deepen their drug problems. “[J]ust as victims of rape may turn to alcohol and drug use following the incident of rape, so may women in prisons turn to illicit drugs as a way of blocking out the memory of being strip-searched and thus regain a degree of control over their thoughts and feelings.”

�.	Anna Bogdanic, Strip-searching of women in Queensland prisons, Submitted in partial fulfillment of the requirements for the degree of Bachelor of Arts with Honours in Criminology and Criminal Justice, School of Political and Social Inquiry, Monash University, October 2007 p. 3 at http://www.sistersinside.com.au/reports.htm.


�.	ACT Human Rights Commission, Human Rights Audit on the Operation of ACT Correctional Facilities under Corrections Legislation (ACT Human Rights Commission, Canberra, July 2007) p. 43 at http://www.hrc.act.gov.au/assets/docs/Corrections%20Audit%202007.pdf.


�.	Speech by the Attorney-General presenting the amending bill on 21 August 2008. 


�.	ACT Human Rights Commission, op. cit., p. 43.


�.	Sisters Inside, Submission to the 2005 Review of the Corrective Services Act 2000, (2005 Online) p. 15 at http://www.sistersinside.com.au/media/csasubmission.pdf


�.	Bogdanic, op. cit., pp. 35ff.


�.	National corrections drug strategy 2006–2009 at http://www.ancd.org.au/publications/pdf/national_corrections_drug_strategy.pdf. 


�.	Anti-Discrimination Commission Queensland (ADCQ), Women in Prison: a report by the Anti-Discrimination Commission Queensland (Brisbane, March 2006) at http://www.adcq.qld.gov.au/pubs/WIP_report.pdf pp. 72-73).


�.	Bogdanic, op. cit., pp. 55ff.


�.	Anti-Discrimination Commission Queensland, op. cit., p. 72.


�.	ACT Community Coalition on Corrections, Healthy or harmful? Mental health and the operational regime of the new ACT prison (ACT Community Coalition on Corrections, Canberra, April 2008 at http://correctionscoalitionact.org.au) p. 8 quoting Dr Richard Matthews, Chief Executive Officer of NSW Corrective Health Service. 


�.	Ministerial statement, August 2004.


�.	Anti-Discrimination Commission Queensland, op. cit., p. 73.


�.	Bogdanic, op. cit., p. 67.






1.

